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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following parties oppose registration of the indicated application.

Opposers Information

Name Big Creek Expeditions, Inc.
Entity Corporation Citizenship Tennessee
Address 3541 Hartford Road

Hartford, TN 37753
UNITED STATES

Name Nantahala Outdoor Center, Inc.
Entity Corporation Citizenship North Carolina
Address 13077 Highway 19 West

Bryson City, NC 28713-9114
UNITED STATES

Name Outdoor Adventures, Inc.
Entity Corporation Citizenship Tennessee
Address 3635 Trail Hollow Road

Hartford, TN 37753
UNITED STATES

Name Smoky Mountain Outdoors Unlimited, Inc.
Entity Corporation Citizenship Tennessee
Address 3299 Hartford Road

Hartford, TN 37753
UNITED STATES

Name Rapid Expeditions, LLC
Entity LLC Citizenship Tennessee
Address 3605 Hartford Road

Hartford, TN 37753
UNITED STATES

Attorney Jacob G. Horton

information Pitts and Brittian, P.C.

P.O. Box 51295

Knoxville, TN 37950-1295

UNITED STATES

jhorton@pitts-brittian.com Phone:865-584-0105

Applicant Information

Application No 85019492 Publication date 09/21/2010

Opposition Filing 10/20/2010 Opposition 10/21/2010
Date Period Ends



http://estta.uspto.gov

Applicant RITS, LLC

P.O. Box 592
Gatlinburg, TN 37738
UNITED STATES

Goods/Services Affected by Opposition

Class 041. First Use: 1989/06/01 First Use In Commerce: 1989/06/01
All goods and services in the class are opposed, namely: providing outdoor recreational services in
the nature of rafting

Grounds for Opposition

The mark is merely descriptive Trademark Act section 2(e)(1)

The mark is primarily geographically descriptive Trademark Act section 2(e)(2)

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)
Genericness Trademark Act section 23

Attachments 00221705.PDF ( 8 pages )(25995 bytes ) |

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by Overnight Courier on this date.

Signature s/Jacob G. Horton/
Name Jacob G. Horton
Date 10/20/2010




INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In theMatter of Application Serial No. 85/019,492
Mark: RAFTING IN THE SMOKIES
Published in th®fficial Gazette on September12 2010

BIG CREEK EXPIITIONS,INC.,
NANTAHALA OUTDOOR CENTERJNC,,
OUTDOOR ADVENTURES]NC.,

RAPID EXPEDITIONS LLC, and

SMOKY MOUNTAIN OUTDOORS
UNLIMITED, INC,,

Nt N

Opposers,

N

V. Opposition No.

RITS,LLC,

N o N N N N

Applicant.

Commissioner for Trademarks
Trademark Trial andppeal Board
P. O. Bx 1451
Alexandria, VA 22313t451
NOTICE OF OPPOSITION

Big Creek Expeditions,Inc. (“Big Creek”), a corporationorganizedand existing
underthe laws of the Stateof Tennessedocaed anddoing businessat 341 Hartford Road
Hartford Tennesee 37753; together with Nantahala Outdoor Center, Inc. (“NOC”), a
corporationorganizedand existing underthe laws of the Stateof North Carolina,located
anddoing businessat 13077Highway 19 West, Bryson City, North Carolina 28713-9114;

Outdoor Adventures,Inc. (“Outdoor Adventures”),a corporation organized and existing

underthe laws of the Stateof Tennessedpcatedanddoing businessat 3635 Trail Hollow



Road, Hartford, Tennessee 37753; Rapid Expeditions, LLC (“Rapid Expeditions”), a
limited-liability company organizedand existing underthe laws of the State of Tennessee
locatedanddoing businessat 3605 Hartford Road,Hartford, Tennesse&7753;and Smdky
MountainOutdoorsUnlimited, Inc. (“Smoky MountainOutdoors”),a corporationorganized
and existing underthe laws of the Stateof Temessee|ocaed and doing businessat 329
Hartford Road, Hartford, Tennessee87753 (hereinafter, collectivdy, “Opposes’), each
believe that trey will be damajed by the registration of the alleged markshown in
Application Serial No85/019,492 inntemational Class 41 and héxeoppose the same.

The grounds foOpposition are amllows:

1. On April 21, 2010, the Applicant RITS, LLC (“Applicant”) filed U.S.
TrademarkApplication Serial No. 85/019,492 utter TrademarkAct Section 1(a)15 U.S.C.
8 1051(a),for the alleged marKRAFTING IN THE SMOKIES” for usein connectiorwith
“providing outdoorrecreationakervicesin the natureof rafting” in InternationalClass 41.
Applicantclaimsin U.S. TrademarkApplication SerialNo. 85/019,492that it hasusel the
allegedmark “RAFTING IN THE SMOKIES” in commercesinceat leastaseaty asJunel,
1989.

2. In U.S. Trademark Application Serial No. 85/019,492, Applicandisclaims
the exclusiveright to usethe term “RAFTING” apartfrom the alleged marlasa whole on
thegroundsthattheterm“RAFTING” is primarily merdy descriptiveof “providing outdoor
recreationakenicesin the natureof rafting” in InternationalClass41. Applicantclaimsin
U.S. TrademarkApplication Serial No. 85/019492 that the alleged mark “RAFTING IN
THE SMOKIES” has becomalistinctive under TrademarkAct Section2(f), 15 U.S.C.8

1052(f) through Applicant’s exclusive and continuoususeof the alleged markin commerce



in connectionwith “providing outdoorrecreationakervicesin the natureof rafting” for at
leastthe five yearsimmediatéy before the date U.S. TrademarkApplication Serial No.
85/019,492wasfiled. Applicant’s claim of allegeddistinctivenes is basedsoldy on its
claim of continuousandexclusiveuseof the alleged markin commercdor at leastthe five
(5) yearsimmediatéy before the date U.S. Trademark Application Serial No. 85/019,42
was filed.

3. The allged markwas publishedin the Official Gazette on SeptembePRl,

2010. Pursuanto therules setforth by the TralemarkTrial and Appeal Board the Notice

of Oppositionopposimy registration of the allegged markin Serial No. 85019,492mustbe
filed by October 21, 200. Accordingly, this Notice of Opposition is timgfiled.

4, Opposerare eachprovidersof outdoorrecreatonal servicesin the natureof
whitewaterrafting expeditions. Opposersadt provide suchrafting servicesin andarourd
the town of Hartford, Tennesseeand more specificaly, at various locations along the
Pigeon River in the Gre&mdky Mountains National Park.

5. On information and belief, Applicant is ao a provider of outdoor
recreationakervicesn the natureof whitewaer rafting expeditionsin and around theown
of Hartford, Tennesseegndmorespecificaly, at variouslocationsalong the Pigean Riverin
the GreatSmdky MountainsNationalPark. Oninformationandbelief, Applicantis a direct
competitor of each of @posers.

6. Opposerseekto prever the registrationof the dlegedmark “RAFTING IN
THE SMOKIES” on the groundsthat the alleged marlconsists ofa generic name for
Applicant’'s and Oppcsers’ senices that no one entity should contiol.  Alternativdy,

Opposersseek to prevent the registration of the alleged mark “RAFTING IN THE



SMOKIES” on the grounds that the alleged mark is a meréy descriptive and/or
geographicaly descriptve termthathasnot beamwme distinctiveof Applicant’'sservices.The
alleged mark’'RAFTING IN THE SMOKIES” consistsof a commonly-wsed phrasetha
identifies a type of servuce, namdy, rafting senices,which are provided by Opposersas
well as Applicant, in a well-establishedregion of easternTennesseand westernNorth
Carolina, namlg, theGreat Smiy Mountains National Park, agien canmonly referred to
as“the Smokies.” Accordingly, no entity shouldbe entitledto exclusivetrademarkrightsin
this phrase or theght to interfere with ay entity’s enpymentof and rght to use this phrase
in connectionwith providing rafting servicesin the Smokies. Opposersseekto prevern
registration of the alleged mark “RAFTING IN THE SMOKIES” in order to preven
interferencewith its commercial activities, specificaly, their ability to accuraely and
genericaly identify and/ordescribeto its consumersand othermembersof the public thatit
offers raftng in the Smokies.

7. Opposersalso seek to prevent the registration of the alleged mark
“‘RAFTING IN THE SMOKIES” on the groundsthatthe allegedmarkis, andwill continue
to be, understoodoy the consumimg public either asa genericphraseor a phrasewhich is
primarily merdy descriptiveand/orprimarily geayraphicaly descriptiveof the applicalbe
services, andot as a service mark orhetr source identifier.

8. The term “RAFTING” has been used genericdly throughout the United
Statesto describe “proiding outdoorrecreatimal servicesin the nature of rafting” since
well beforethe filin g date and/orallegedfirst usedateof U.S. TrademarkApplication Serial
No. 85/019,492. As notedabove, Applicanhas disclaimedthe exclusive right to usethe

term “RAFTING” apart from the allegedmark as a whole on the grounds that the term



“‘RAFTING” is primarily merdy descriptiveof “providing outdoorrecreationakervicesin
the nature ofafting.”

10. Theterm“THE SMOKIES” hasbeenusedgenericaly throughoutthe United
Statesto referto the mountainousregion conmprising and surroundng the Great Smdy
MountainsNationalParkin easternTennesseand westernNorth Carolinasincewell before
the filing date and/or alleged first use date of U.S. TrademarkApplication Serial No.
85/019,492.0ninformationandbelief, a myriad of third parties haveusel phrass identicd
or similar to the phrase*THE SMOKIES” genercaly in connectiorwith a wide variety of
servicesrelatedto outdoor activities and/or tourist activities provided in and aroundthe
GreatSmdky MountainsNational Park sincewell beforethe filin g dateand/orallegedfirst
use date of U.S. Trademark Application Serial B®&/019,492.

11. By virtue of the extersive use of the phrase “THE SMOKIES” to refer
genericaly to the geographicareacomprising and surroundng the GreatSmdy Mountains
National Park, the releant public hascometo understandhe term “THE SMOKIES” as
being a genericnamefor, or primarly geographically descriptive of, the areacomprising
and surroundhg the Great Smoy Mountains National Park.

12. Opposersandother competitorsof Applicant, haveusedand continueto use
the terms“RAFTING,” “THE SMOKIES,” and “RAFTING IN THE SMOKIES,” and
similar variationsthereof,genericaly and/ordescriptivdy to identify and/or describe rafig
services offered in the Smokies.

13. Oninformationandbelief, Applicantitself has use@dndcontinuesto usethe

terms “RAFTING,” “THE SMOKIES,” and“RAFTING IN THE SMOKIES,” and similar



variations thereof, generichf and/or descriptivéy to identify and/or describe raftig
services offered in the Smokies.

14. Accordngly, the phrasé'RAFTING IN THE SMOKIES” is genericor is
primariy merdy descrptive and/orprimariy geographicaly descriptive of rafting services
in theSmdies,andassuch thephrasé'RAFTING IN THE SMOKIES” doesnot qualify for
the protectiorgrartedby federal tradmark registration.

15. Opposers,and other competitors of Applicant, have used the phrase
“RAFTING IN THE SMOKIES,” andsimilar variationsthereof, inconnectionwith rafting
servicesprovidedin the Smokies durig the five yearsimmediatéy before thedate U.S.
TrademarkApplication SerialNo. 85/019,492vasfiled. Accordingly, Applicant’'sclaimin
U.S. TrademarkApplication Serial No. 85/019492 that the allgged mark “RAFTING IN
THE SMOKIES” has becomedistinctive under TrademarkAct Section2(f), 15 U.S.C.§
1052(f) through five yearsof continuousexclusive usein commerceis entirdy without
merit.

16. Applicants have not shown, and cannotshow, that the alleged mark
“RAFTING IN THE SMOKIES” ha becomedistinctive ofthe Applicant’s services under
Trademark Act Sectiog(f), 15 U.S.C. § 1052(f).

17. Oninformationandbelief, Applicantwasawareat the time U.S. Trademark
Application SerialNo. 85/019,492wasfiled, and at the time its claim under Tradem#&rAct
Section 2(f), 15 U.S.C 8§ 1052(f) was made that Opposes and other competitors of
Applicant were using the phrase“RAFTING IN THE SMOKIES,” and similar variations

thereof, in conection wth rafting services in the Smokies.



18. On informatiorandbelief, Applicart filed U.S. TrademdrApplication Serial
No. 85/019,492with the intent to deceivethe United StatesPatentand TrademarkOffice
into believing that thatthe allegedmark “RAFTING IN THE SMOKIES” had become
distinctiveunderTrademark Act Section2(f), 15 U.S.C.8 1052(f), whenin fact it hadnot.
On information and belief, Applicant filed U.S. Trademark Application Serial No.
85/019,492with the intent to deceivethe United StatesPatentand TrademarkOffice into
believing that Applicant had usd the allged mark “RAFTING IN THE SMOKIES”
exclusivdy in commercen connectionwith “providing outdoorrecreatonal servicesn the
nature of rafting” for at leastthe five years immediatéy before the filing date of U.S.
TrademarkApplication SerialNo. 85/019,492whenin fact it hadnot. Applicant’'sactions
in filing and maintaimg Application Serial No85/019,492 constitute fual upon the Untié
States Patent and Tradak Office.

19. Reistration of the allegedmark “RAFTING IN THE SMOKIES” by
Applicantwould conferuponApplicant statutoy presumptiongo which it is not entitledin
view of the genercness descriptivenessand/or geographic descriptivenessof the alleyed
mark “RAFTING IN THE SMOKIES”. Suchregistrationof the alleged mark “RAFTING
IN THE SMOKIES” by Applicantwould resultin interferencewith Opposers’commercia
activities, specificaly, Opposersability to accuratéy describeto their consumersandother
members of the publitat they offer theservicesof rafting in the Smokiesand would resul
in additional damage dnnjury to Opposers.

20. Therebre, registration of the alleged mark of U.S. TrademarkApplicaton
Serial No. 85/019,492 shoultde refusedunder15 U.S.C. 881052(e),1052(f), 1053, and

1063.



WHEREFORE, Opposer prays that U.S. Trademark ApplicationSerial No.
85/019,492 beaejected,and that registration of the allegedmark for the services thenei
specified balenied andefused.

TheU. S. Patentand TrademarkOffice fili ng fee of $300.00requiredby 37 C.F.R.8
2.6(a)(I7) is submittel herewith. Pleasechage any additional fees or credit any
overmyment assciatedwith this Notice of Opposition to Deposit Account No. 16-1910.

Respectfly submitted,

sflacob G. Horton

Robert E. Pitts (ReNo. 27,371)
R. Bradérd Brittian
MelindaL. Doss

Jacob G. Horton

Paul A. Fosyth

PITTS ANDBRITTIAN, P.C.
P. O. B& 51295

Knaville, TN 37950-1295
(865) 584-0105 — Tephone
(865) 584-0104 Facsimile




